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Overview of Materials
Part I: Resentencing in Open Cases
Part II: Resentencing in Closed Cases
Part III: Practical Considerations
Part IV: Helpful Links and Copies of Applicable Statutes

Part I: Resentencing for Open Cases;
Cal. H.S. § 11361.8, subsections (a) – (d)

a. Subsection (a) applies to a certain category of people serving a sentence, which includes
prison, county jail, or probation, and allows them to seek either (1) a “dismissal” of their
sentence where they would not have been guilty of any criminal offense under AUMA, or
(2) a “recall and “resentencing” if their conviction would have been a lesser offense under
AUMA.

b. Subsection (b) sets the evidentiary standards for this petition as follows:

 The petitioner is presumed to satisfy the criteria.

 The prosecution can oppose the motion. They must show the petitioner doesn’t
satisfy the criteria. Adjudged by a “clear and convincing” standard.

 Court “shall” grant the petition because the sentence is otherwise “legally invalid.”

 Even where the person satisfies the criteria, the Court may refuse to grant it where
the Court determines that granting the petition would pose an “unreasonable risk of
danger to public safety,” which is defined as “an unreasonable risk that the
petitioner will commit a new violent felony” as that term is defined elsewhere the
Penal Code.

 In looking into whether granting the petition would pose an “unreasonable risk of
danger to public safety, the Court may consider:
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 The petitioner's criminal conviction history, including the type of crimes
committed, the extent of injury to victims, the length of prior prison
commitments, and the remoteness of the crimes.

 The petitioner's disciplinary record and record of rehabilitation while
incarcerated.

 Any other evidence the court, within its discretion, determines to be relevant in
deciding whether a new sentence would result in an unreasonable risk of danger
to public safety.

c. Subsection (c) deals primarily with post-release supervision.

 Anyone who is resentenced under subsection (a) and (b) to be given custody credits
for any time already served.

 These people are also only subject to one year of supervision or whatever they
would have been otherwise subjected to, whichever is the shorter supervisory term.

 The Court can release someone from supervision if they want to, as part of the
Court’s Resentencing Order. These folks may still be subject to “flash
incarceration” if there is probable cause they violated the terms of their release.

d. Subsection (d) is my favorite, because it makes the purpose of the above rules express:

“Under no circumstances may resentencing under this section result in the imposition of a
term longer than the original sentence, or the reinstatement of charges dismissed pursuant
to a negotiated plea agreement.”

Part II: Resentencing in Closed Cases;
Cal. H.S. Section 11361.8, subsections (e) - (g)

e. Subsection (e) relates to those with criminal records who are no longer on probation. It
allows one who has completed a sentence for H.S. Sections 11357, 11358, 11359, and
11360, to file an “application” for (1) “dismissal and sealing” if they would not be guilty
of any criminal offense under AUMA, or for (2) “redesignation” if they would have been
guilty under a lesser offense under AUMA.

f. Subsection (f) sets the evidentiary standards for these “applications” as follows:

 The petitioner is presumed to satisfy the criteria.

 The prosecution can oppose the motion if they show the petitioner doesn’t satisfy the
criteria by “clear and convincing” evidence.
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 Court “shall” redesignate or dismiss/seal because the sentence is otherwise “legally
invalid.”

g. Subsection (g) sets forth that no hearing is required, unless the applicant requests one.

h. Subsection (h) is important to know if you’re moving for resentencing, redesigation or
dismissal under this Code Section:

“Any felony conviction that is recalled and resentenced under subdivision (b) or
designated as a misdemeanor or infraction under subdivision (f) shall be considered a
misdemeanor or infraction for all purposes…

*Subsections (i) – (n) are a few clean up and clarifying provisions that you should also be aware
of, and are included below.

Part III: Practical Considerations

 Seeking Resentencing v. Taking No Action: Pros and Cons
 Law enforcement encounters, licensing under MCRSA, professional licenses.

 Prop 64’s “Three strikes and You’re a Felon” Rule, H.S. §§ 11358, 11359, 11360
 What do I do with Cal. H.S. §§ 11366 and 11366.5 convictions?

 Consider Cal. P.C. §§ 1203.4(a).17(b), withdrawing plea and resentencing if
recent, Certificate of Rehab and Pardon if a non-eligible prison case.

 Issues to Consider Prior to Filing
 Knowing the client’s record: Livescan, local records search, CPRA, etc.
 Talking to DA before filing?

 The Petition (a.k.a. the easy part)
 Judicial Council form vs. local form(s) vs. original petition

(http://www.courts.ca.gov/prop64.htm)
 Waivers: hearing, hearing by original judge, appearance

 What Happens After Filing
 Discovery requests
 Contested Hearings

 Briefing: Know the facts and the standard better than the DA.
 The hearing: It is their burden. Have fun with it!
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Part IV: Helpful Links and Relevant Statutes

HELPFUL LINKS

1. Judge Couzens’ and Justice Tricia Bigelow’s super helpful and extremely detailed (but 72
page!) treatise on Prop 64 Resentencing Issues:

http://www.courts.ca.gov/documents/prop64-Memo-20161110.pdf

2. Heather Burke’s Blog re Resentencing and Prop 64’s “Two Misdemeanor Strikes and
You’re a Felony” Rule:

http://hburkelegal.com/2016/11/19/prop-64s-effect-on-criminal-records-legal-
invalidity-vs-redesignating-prior-felonies/

3. California Judicial Council’s helpful website with approved forms:

http://www.courts.ca.gov/prop64.htm

RELEVANT STATUTES

*In light of efficiencies, please refer to William Panzer’s materials for today’s seminar,
entitled “The New California Cannabis Criminal Law Paradigm,” for complete copies of Cal.
Health & Safety Code Sections 11357, 11358, 11359, 11360, 11362.1, 11362.2, 11362.3, and
11362.4, Mr. Panzer’s materials are available online to attendees at:
http://canorml.org/legalseminarmaterials/panzerMaterials.pdf.

Cal. H.S. Section 11361.8
Entitled, “Recall or Dismissal of sentencing in accordance with Control, Regulate, and Tax Adult
Use of Marijuana Act; Dismissal and sealing of conviction; Applicability to juvenile delinquency
adjudications and dispositions.”

(a) A person currently serving a sentence for a conviction, whether by trial or by open or
negotiated plea, who would not have been guilty of an offense, or who would have been guilty of
a lesser offense under the Control, Regulate and Tax Adult Use of Marijuana Act had that act been
in effect at the time of the offense may petition for a recall or dismissal of sentence before the trial
court that entered the judgment of conviction in his or her case to request resentencing or dismissal
in accordance with Sections 11357, 11358, 11359, 11360, 11362.1, 11362.2, 11362.3, and 11362.4
as those sections have been amended or added by that act.

(b) Upon receiving a petition under subdivision (a), the court shall presume the petitioner satisfies
the criteria in subdivision (a) unless the party opposing the petition proves by clear and convincing
evidence that the petitioner does not satisfy the criteria. If the petitioner satisfies the criteria in
subdivision (a), the court shall grant the petition to recall the sentence or dismiss the sentence
because it is legally invalid unless the court determines that granting the petition would pose an
unreasonable risk of danger to public safety.
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(1) In exercising its discretion, the court may consider, but shall not be limited to evidence
provided for in subdivision (b) of Section 1170.18 of the Penal Code.

(2) As used in this section, "unreasonable risk of danger to public safety" has the same
meaning as provided in subdivision (c) of Section 1170.18 of the Penal Code.

(c) A person who is serving a sentence and is resentenced pursuant to subdivision (b) shall be
given credit for any time already served and shall be subject to supervision for one year following
completion of his or her time in custody or shall be subject to whatever supervision time he or she
would have otherwise been subject to after release, whichever is shorter, unless the court, in its
discretion, as part of its resentencing order, releases the person from supervision. Such person is
subject to parole supervision under Section 3000.08 of the Penal Code or post-release community
supervision under subdivision (a) of Section 3451 of the Penal Code by the designated agency and
the jurisdiction of the court in the county in which the offender is released or resides, or in which
an alleged violation of supervision has occurred, for the purpose of hearing petitions to revoke
supervision and impose a term of custody.

(d) Under no circumstances may resentencing under this section result in the imposition of a term
longer than the original sentence, or the reinstatement of charges dismissed pursuant to a
negotiated plea agreement.

(e) A person who has completed his or her sentence for a conviction under Sections 11357, 11358,
11359, and 11360, whether by trial or open or negotiated plea, who would not have been guilty of
an offense or who would have been guilty of a lesser offense under the Control, Regulate and Tax
Adult Use of Marijuana Act had that act been in effect at the time of the offense, may file an
application before the trial court that entered the judgment of conviction in his or her case to have
the conviction dismissed and sealed because the prior conviction is now legally invalid or
redesignated as a misdemeanor or infraction in accordance with Sections 11357, 11358, 11359,
11360, 11362.1, 11362.2, 11362.3, and 11362.4 as those sections have been amended or added by
that act.

(f) The court shall presume the petitioner satisfies the criteria in subdivision (e) unless the party
opposing the application proves by clear and convincing evidence that the petitioner does not
satisfy the criteria in subdivision (e). Once the applicant satisfies the criteria in subdivision (e), the
court shall redesignate the conviction as a misdemeanor or infraction or dismiss and seal the
conviction as legally invalid as now established under the Control, Regulate and Tax Adult Use of
Marijuana Act.

(g) Unless requested by the applicant, no hearing is necessary to grant or deny an application filed
under subdivision (e).

(h) Any felony conviction that is recalled and resentenced under subdivision (b) or designated as
a misdemeanor or infraction under subdivision (f) shall be considered a misdemeanor or infraction
for all purposes. Any misdemeanor conviction that is recalled and resentenced under subdivision
(b) or designated as an infraction under subdivision (f) shall be considered an infraction for all
purposes.
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(i) If the court that originally sentenced the petitioner is not available, the presiding judge shall
designate another judge to rule on the petition or application.

(j) Nothing in this section is intended to diminish or abrogate any rights or remedies otherwise
available to the petitioner or applicant.

(k) Nothing in this and related sections is intended to diminish or abrogate the finality of
judgments in any case not falling within the purview of the Control, Regulate and Tax Adult Use
of Marijuana Act.

(l) A resentencing hearing ordered under the Control, Regulate and Tax Adult Use of Marijuana
Act shall constitute a "post-conviction release proceeding" under paragraph (7) of subdivision (b)
of Section 28 of Article I of the California Constitution (Marsy's Law).

(m) The provisions of this section shall apply equally to juvenile delinquency adjudications and
dispositions under Section 602 of the Welfare and Institutions Code if the juvenile would not have
been guilty of an offense or would have been guilty of a lesser offense under the Control, Regulate
and Tax Adult Use of Marijuana Act.

(n) The Judicial Council shall promulgate and make available all necessary forms to enable the
filing of the petitions and applications provided in this section.
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Cal. Penal Code Section 1203.4 (a)

(1) In any case in which a defendant has fulfilled the conditions of probation for the entire period
of probation, or has been discharged prior to the termination of the period of probation, or in
any other case in which a court, in its discretion and the interests of justice, determines that a
defendant should be granted the relief available under this section, the defendant shall, at any
time after the termination of the period of probation, if he or she is not then serving a sentence
for any offense, on probation for any offense, or charged with the commission of any offense,
be permitted by the court to withdraw his or her plea of guilty or plea of nolo contendere and
enter a plea of not guilty; or, if he or she has been convicted after a plea of not guilty, the court
shall set aside the verdict of guilty; and, in either case, the court shall thereupon dismiss the
accusations or information against the defendant and except as noted below, he or she shall
thereafter be released from all penalties and disabilities resulting from the offense of which he
or she has been convicted, except as provided in Section 13555 of the Vehicle Code. The
probationer shall be informed, in his or her probation papers, of this right and privilege and his
or her right, if any, to petition for a certificate of rehabilitation and pardon. The probationer
may make the application and change of plea in person or by attorney, or by the probation
officer authorized in writing. However, in any subsequent prosecution of the defendant for any
other offense, the prior conviction may be pleaded and proved and shall have the same effect
as if probation had not been granted or the accusation or information dismissed. The order shall
state, and the probationer shall be informed, that the order does not relieve him or her of the
obligation to disclose the conviction in response to any direct question contained in any
questionnaire or application for public office, for licensure by any state or local agency, or for
contracting with the California State Lottery Commission.

(2) Dismissal of an accusation or information pursuant to this section does not permit a person to
own, possess, or have in his or her custody or control any firearm or prevent his or her
conviction under Chapter 2 (commencing with Section 29800) of Division 9 of Title 4 of Part
6.

(3) Dismissal of an accusation or information underlying a conviction pursuant to this section does
not permit a person prohibited from holding public office as a result of that conviction to hold
public office.


